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f Bo | 
To : SAC, DIVISION II (196B-NEW) Date 2/10/93 
b6 
From : ss (C-1) b7C 
Subject: STEVEN HOFBENBERG; 
TOWERS FINA СТАТ CORPORATION? ^ 
FBW-SECURITIES I 
OO: NY 
Captioned matter predicate lephone 
conversations between writer and AUS SDNY. 9 
More specifically, on 2/8/93 advised that he was 


in the process of evaluating an SEC civil complaint against 
subjects to determine if a criminal investigation is warranted. 


On 2/10/93, AUSA stated that met this morning 
with р advised | bre 
.that the FBI had previously expressed interest in this matter. 


stated that after his review of the SEC civil complaint he 
is recommending that the FBI initiate an investigation into 
captioned subjects. 


ork Office of the SEC.  AUSA 


According to the attorney handling the | aue 
Will be assigned captioned case. 


Accordingly, this matter is being opened and assigned , 2 
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HOFFENBERG, STEVEN 
TOWERS FINANCIAL CORP 


Date Property Acquired: Source from which Property Acquired: 


AUSA, SDNY . 
02/19/1999 
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Date 2/11/93 


FM FBI NEW YORK (196B-NY-235483) (C-1) (P)/ROUTINE/ 
TO DIRECTOR FBI/ROUTINE/ 

BT 

UNCLAS 


CITE: //3540// 


PASS: sq ECONOMIC CRTMES UNIT. 


SUBJECT: STEVEN HOFFENBERG; TOWERS FINANCIAL CORPORATION; 


FBW-SECURITIES FRAUD; OO: NY 


REFERENCE TELECAL OF SSA | NYO, TO ssa | ECU. e 


FOR INFORMATION OF THE BUREAU, THE NYO HAS INITIATED AN 
INVESTIGATION OF CAPTIONED MATTER UPON REQUEST TO DO-SO FROM 
THE UNITED STATES ATTORNEY'S OFFICE (USAO) SOUTHERN DISTRICT 
OF NEW YORK (SDNY). REQUEST IS BASED UPON THE REVIEW OF A 
RECENTLY FILED COMPLAINT BY THE SECURITIES AND EXCHANGE 


COMMISSION. aus |] CHIEF OF THE SECURITIES FRAUD SC 


A 


k 


Approved: | | Original filename: DV: US , の AR 


Time Received: | Telprep filename: / Ї グ / DA 9 アク ノリ 
—— MRI/JULIAN_DATE: 250 5 | OHT вм 


FOX DATE & TIME OF ACCEPTANCE: 58 


^PAGE 2 196B-NY-235483 


UNIT, SDNY, ADVISED AFOREMENTIONED COMPLAINT ALLEGES CASE 
INVOLVES THE ONGOING AND FRAUDULENT SALE OF UNREGISTERED DEBT 
SECURITIES TO MORE THAN 2,800 INVESTORS IN AMOUNTS TOTALLING 
MORE THAN 215 MILLION DOLLARS. THE SEC CHARGES THE SALES WERE 
MADE IN VIOLATION OF A PRIOR INJUNCTION ISSUED IN 1988 BY THE 
U.S. DISTRICT COURT, SDNY. ACCORDING TO THE COMPLAINT FILED, 
THOUSANDS OF MILLIONS OF DOLLARS OF INNOCENT INVESTOR FUNDS 
HAVE BEEN RAISED IN THIS MANNER AND MUCH OF IT REMAINS 
UNACCOUNTED FOR. THESE PRACTICES CONSTITUTE A VIOLATION OF 
T.15, SECTIONS 5 (A), 5 (C), 17 (A), SECURITIES ACT OF 1933 
AND 1934 RESPECTIVELY. 

ab¹e ` Jose THAT HIS OFFICE WILL BRING CHARGES 
AGAINST SUBJECTS IF ALLEGATIONS CONTAINED IN SEC SUIT ARE 
SUBSTANTIATED AND SUBJECTS HAVE BEEN OPERATING A CRIMINAL 


FINANCIAL ENTERPRISE. 


BT 


b6 
b7C 


196B-NY-235483 
b6 
b7C 
On 2/16/ 1 investigation was conducted by 
Special Agent (SA) b6 
b7C 


An\observation of the area and premises revealed that 
TOWERS FINANQIAL SERVICES (TOWERS) is at 417 Fifth Avenue, New 2 
York, New York between East 38th and East 37th Streets. 417 

Fifth Avenue o&cupies about half the block up to 38th Street on 

the east side o* Fifth Avenue. The main entrance is on Fifth 

Avenue and the freight entrance is on East 38th Street with an 
address of 8 East 38th Street. The lobby at the main entrance 

has a security guard behind a reception desk. The side entrance 

for 417 Fifth is on East 38th Street with an address of 6 East 

38th Street. The building has 11 floors and TOWERS occupies 

floors 7,8 and 9. The side entrance on the ninth floor has two 

doors with combination locks and peepholes. A guard is posted at 
Side entrance on the main floor. The reception room on the ninth 
floor is about 40 feet by 40 feet. The reception desk is behind 
glass windows and was occupied by two white males. There are 

three doorways which appear to go into the office space. During 

that time, it appeared that the business environment was busy. 


The directory in the lobby of 417 Fifth Avenue included 
the following ach hesses and individuals, that occupy the n ぁ nth 
floor: C MANAG ER INC. と TOWERS DIVERSIFIED eg i TojfsRs 
UN NL ERS OR ÁNIZATION; OWERS COLLECTION SERVICES 

E 


СОКР..;* UNITED DIVE} 7; UNITED FIRE 
uf FINANCE СО.; 
Qf. ; ETON gar CORP. ; ETON SEGURITIES. ; 
.; STEVEN ps BERG; لا‎ b6 
There were Mo occupants listed b7C 


@ seventh and eighth floors. 


INC. 


RS CRED 


on the direc ory on 


In the lobby was a sign,posted for leasing information 
at S.L. GREEN REALTY, UM ーー (212)594-2700. 
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FEDERAL BUREAU OF INVESTIGATION 


Date of transcription 5/28/93 


a White male with a date of birth of 2 
was contactedwat the United states Attorney’s Lie 
Office, Southern District of New York. was interviewed 
by Special Agent ASS t United States 
Attorneys (AUSA) and of 


the Securities and Exchange Commission, (SEC). After being 
advised of the identity of the interviéwers and the nature of the 
interview, [ I furnished the following information: 


DH ! : 
шунх i 2 1 6 2 3 اا‎ дч | 12 £B-NY-2 2 52 8 3 


b7C 
b7D 


Date dictated 2/19/93 b6 
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it and its contents are not to be distributed outside your agency. 
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Memorandum 


DIC, NEW YORK (196B-NY-235483 ) Date 2/25/93 


b7C 


Subject: STEVEN HOFFENBERG; dba 
TOWERS FINANCIAL CORPORATION; 
417 PARK AVENUE, NY, NY; 
FBW-SECURITIES 
OO:NY 


From 


2/23/93, writer discussed captioned matter with AUSA | 

Chief of the Securities Fraud Unit, SDNY, b6 
specifically regarding an FBI investigation by the Chicago 
Division of subject HOFFENBERG. 


By way of ound, during previous conversations 
writer advised S wasa the Chicago office investigation of b6 
HOFFENBERG which related to insurance fraud and a similar Ponzi pre 
scheme being addressed by the NYO. Writer suggested that 
contact AusA | Chicago and resolve any venue problems e 
districts may have regarding the eventual prosecution of 


HOPFENBERG. 


After speaking wit jana I] vnit Chief, 2: 
|__ savisea that Chicago was "backing off the Ponzi" scheme 
which is the basis of the NYO investigation and will prosecute 
HOFFENBERG for his involvement in insurance fraud. 


added that he is interested in having case SC 
agent review Chicago's case for any info Chicago may 
have relative the HOFFENBERG’S activities that may assist the NY 
case. 


1 - NEW YORK (196B-NY-235483) 
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Date of transcription 4/ 3 0/ 23 


b6 
Eee | SCH 
ccount Number (БАМ 
states Attorney’s Office, 
was interviewed by Special Agent (S 
United States 
the presence o g 
advised of y of the interviewers and the nature of the 
interview, furnished the following information: Фу 
— 
b5 
b6 
b7C 
b7D 
Investigation on 2/25/93 A | File + 196B-NY-235483 
Date dictated 321/93 ü b6 
SJ 8 
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FEDERAL BUREAU OF INVESTIGATION 


2/25/93 


Date of transcription 


b6 
b7C 
the identity of the interviewing Agents and the nature of the 
interview,| варрііед the following information: 


advised that no documents were destroyed at 
the offices of TOWERS FINANCIAL CORPORATION (TFC) over the 


weekend. There were approximately 1300boxes of closed accounts 
receivable files shipped to the office on — 0 | 


ee e НА TOWERS COLLECTION (ъз 
SERVICE (TCS). He supervises over one hundred collection £X 


representatives.  TCS does not own the receivables they are 
trying to collect. All of their work is done on consignment. 
TCS receives a fee based on their actual collections. 


| lis not aware of any wrong doing at TFC. Не Sen 


has not made any telephone calls to the SEC. 


TFC has many disgruntled ex-employees. There were 
people who left TFC and were jealous of the people who made good 


money at TFC. 


SA b6 
by Date dictated 2/22/93 b7C 
: i i 
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stigation was conducted by Special 
Agent (SA) of the FEDERAL BUREAU OF 
INVESTIGATION (FBI) von 3/1/93: 
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vacationing in Florida and he does not know his whereabouts and 
when he will return. 


number of 


does not 
b6 
srea[ o have call SA b7C 
of the FBI, who is e case agent r i 
ma e next he speaks to S 
— |with the business card of SA 
did not accept the business card and indicated tha 
told him not to accept anything from anybody 
b6 


ea nr эс identification to verify b7C 
dispiayed his New York State drivers 
th iti 


his identity. 
license which 


wi 
SA 
b6 
stated that he an b7C 
reside a 
appeare rvous and defensives , -3 
when being confronted by S [db Oeo 2,500 
b6 
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FEDERAL BUREAU OF INVESTIGATION 


Date of transcription 7/2 7/93 
A Cooperating Witness (CW) was contacted at his 
attorney's office. CW was interviewed by Special Agent (SA) b6 
istant United States Attorney (AUSA) b7C 
and and in the presence of his attorney. er prm 
being advised of the identity of the interviewing Agent and the ағ 
nature of the interview, CW furnished the following information. um 
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Date of transcription 3/15/93 


b6 
| date of birth pie 
living in telephone number рр 
was interviewed telephonically on a conference са 
and of Nhe SECURITIES AND EXCHANGE 
ew York. After being advised of the identity of 
the interviewing Agent and the nature of the interview] |] 
furnished the following information: - 
b6 
b7C 
b7D 
(telephonically) 
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Date-dictated 23 / 1.5. 


This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI and is loaned to your agency; 


б.о 


ACHTEN E (ox 


ч; 


"ы 44 5 e 
st9.. ‘= 6 | 


8 20-302 (Rev. 3-10-82) 


eif 


FEDERAL BUREAU OF INVESTIGATION 


мы... 


5/24/93 


Date of transcription 


b6 
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- I b7D 
Account Number (SSAN) was Qn acted at the United 
States Attorney’s Of Distrièt of New York. E 
was interviewed by Special Agent (SA and Assistan 
United States Attorneys and 
in the presence o 
advised of the identity o e interv e nature of the 
interview] ^ |provided the following information: 
b5 
b6 
b7C 
b7D 
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by Date dictated 3/23/93 b7C 
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and Assistant United States Attorney ss e After 
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of the intervie furnished the following information: 
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Date of transcription 5/2 8/93 


Social Security Account, Number 
was contacted at the United states Attorney's | b6 
of New York (SDNX).[ ^ was interviewed | big 
Assista i States Attorney b7D 
nd and of the Security 
ommission (SEC) in the presence of attorney, 
After being advised of the identities o e interviewing 
Agents an he nature of the interview| Furnished the following 
information: 


55 
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Date dictated 4 3/30 /93 
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Date of transcription 4/13/93 


ocial Security 


: "Was contacted at the United States ` 
Attorney’s Office, Southern District of New York. [Twas b6 
interviewed by Special Agent (S 


Assistant United b7C 
States Attorney (AUSA) no J b7D 


of the Securities and Exchange Commission (SEC), in the presence 
of ttorneyl | After being advised of the 


identity of the interviewers and the nature of the interview, 
furnished the following information: 
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Date of transcription 6/9/93 
. b6 
a Cooperating Witness (CW), was b7C 
contacted at his y's office. The CW was interviewed by b7D 
Special Agent (SA and Assistant United States Attorneys b7E 
(AUSA) and in the presence of his 
attorney. After being advised o e identities of the 
interviewers and the nature of the interview, the CW furnished 
the following information: 
ў \ 
b5 
b6 
b7C 
b7D 
b7E 
Investigationon 4/5/93 a File * 196В-МҮ-235483- 
b6 
Date dictated 44/8/93. TTT b7C 
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L] Teletype CT Immediate 1 TOP SECRET 
Ll Facsimile O Priority [ SECRET 
Х| AIRTEL L] Routine CT CONFIDENTIAL 
[] UNCLASEF T O 
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Date 4/23/93 


TO : ADIC, NEW YORK (196B-NY-235483) (P) (C-1) 
FROM SAC, NEW HAVEN (196B-NY-235483) 


SUBJECT : STEVEN HOFFENBERG, dba 
TOWER FINANCIAL CORP. 
ET AL; 
FBW; 
OO:NY 


Re Hartford telcal on 4/20/93 to NYO and Hartford 
fax to NYO on 4/21/93. 


The referenced fax to NYO transmitted a copy of a 
criminal referral form received by the Hartford RA, from 
Shawmut Bank re captioned. 


In discussion with NYO case адей | lit was 
determined that referenced criminal referral is an integral 
part of the captioned matter. 


b7C 


Since there are no leads outstanding in the New 
Haven Division this matter is being RUC’D. 


SN 1, 
= aven (196B-NY-235483) b6 
b7C 


(4 


Approved: Transmitted Per 
a a 
(Number) (Time) 
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0071 MRI 01082 
FF FBINY ` 
DE FRICG #0006 1321748 
° М ШИЛЖ 
Р 1317467 MAY #3 
FM ЕБІ CHICAGO (1968-00-82088) (Р) 


Tü FEI NEW YHRE/FRT ロ RTTY/ 


SUBJECT: STEPHEN HOFFENBERG; ET AL: FEW; МЕ; ITSP; 00 
CHICAGO, 


RE МАУ 12, 1973 TELEPHONE CONVERSATION BETWEEN RELIEF 


[NEW York DIVISION. 
FOR INFORMATION OF NEW YORK DIVISION, a 


CHICAGO DIVISION, WILL BE TRAVELLING TH NEW YORK, NEW YORE TO 
INTERVIEW A SOURCE REGARDING CAPTIONED MATTER. s wre 


"ARRIVE NEW YORE ON МАУ 15, 1223 AT 2:35 А.М. (UNITED FLIGHT 


b6 
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56 
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ё | 98 
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PAGE TWO DE FEICG 0006 UNCLAS 


60) AND LEAVE NEW YORK OTRAVELLING WITH ASSISTANT UNITED 


STATES ATTORNEY (ALISA) CHICAGO, ILLINOIS, AND 


POSTAL INSPECTOR CHICAGO, ILLINOIS. ASSISTANCE OF 
NEW YORK DIVISION IS NOT ANTICIPATED. 

SAC, CHICAGO AND SAC, NEW YORK CONCUR WITH TRAVEL ОР SA 
| FE OUTLINED ABOVE. 
ET 
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To : SAC, DIVISION ІІ (196B-NY-236820) (P) Date 5/19/93 
(ATEN: SSA C-12) 


Subject: DBA 
TOWERS FINANCIAL CORP. 
417 FIFTH AVE 
NEW YORK, N.Y. 10016; 
FBW; WF; 
OO: NY 


Re memo from e |Часей 3-24-93 and telcal from SSA 
| ke ssa[ оп 5-5-93- 


Captioned investigation involves an 
employee of Towers Financial Corp. (TFC). embezzled funds 
from TFC while working as a collection ag : 


SA is currently involved in an 
investigation of TFC and several of it's Officer, as 
originally requested that investigation into шшш be 
delayed so as not to bring attention into the in ion of 
TFC.. Upon further consideration and discussions with the AUSA 
assigned to the case it was decided that these two investigatións 


are not closely related and any investigation o ould not 
bring attention to the Subjects of the other case. 


It is requested that C-12 case agent keep sa] | 
advised of any developments in captioned case. 
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itness (CW), was interviewed at his 


aa E го be 
(AUSA) and and rom The b6 


Securities and Exchange SEC). The CW’s attorney b7C 


ommission 

was present at the interview. After being b7D 
advised o e identity of the interviewers and the nature of the 
interview, The CW furnished the following information: 


b5 
b6 
Gris 
b7D 


ア 


22 А Е a a :!:!!! —:—.ß/. 


Investigation on 6-8-93 at | Files 196B-NY-235483 
by s Date dictated 6-10-93 b6 
b7C 


" А : : ; ? р b7D 
This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI and is loaned to your agency; 


it and its contents are not to be distributed outside your agency. 2 


Ze 


140-302 (Rev. 3-10-82) 


9 © 


-1- 
FEDERAL BUREAU OF INVESTIGATION 


6-21-93 


Date of transcription 


A Cooperating witness (CW), was interviewed at his 


attorney’s office by S istant United States Attorney b6 
(AUSA and from the b7C 
Securities à (SEC). The Cooperating b7D 


Witness/ attorney was present at the interview. 
After being advised of the identity of the interviewers and the 
nature of the interview, The CW furnished the following 
information: 
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To : SAC, DIVISION II (196B-NY-235483) (P) Date 10/4/93 


: ь6 


Subject: STEVEN HOFFENBERG, dba 
TOWERS FINANCIAL CORPORATION 
417 PARK AVENUE, N.Y. N.Y.; 
FBW (SECURITIES FRAUD); 
OO: Nx 


Please open the following sub-file: 


sub-file D: TELEPHONE C.M. 
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ro SAC, DIVISION ІІ (196B-NY-235483) (P) Date 10/4/93 


Subject: STEVEN HOFFENBERG, dba 
TOWERS FINANCIAL CORPORATION 
417 PARK AVENUE, N.Y. N.Y.; 
FBW (SECURITIES FRAUD); 
OO: NY 


Please open the following sub-file: 


… & 
sub-file K: NON-TELEPHONE C.M. 
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Memorandum 


To SAC, DIVISION II (196B-NY-236820) (С) Date 10/21/93: 


: b6 
mes шингэн >ле 


nuer [ава 
TOWERS FINANCIAL CORP. 
417 FIFTH AVENUE 
NEW YORK, NY 10016 
FBW; MAIL FRAUD; 
OO: NY 


For information of SAC, on 9/14/93, SA bc 
telephonically contacted 
TOWER FINANCIAL CORP. (TFC). The purpose of this call was to 
determine the status of TOWERS complaint. 


¿Ds 
nain that he was no longer handling the — 526. 
| ТЕС had transferred this case to outside 

он шинжин FRIED, FRANK, HARRIS, SHRIVER and | 

JACOBSON. 

On 9/14/93, SA 
at his place of business. stated that 
originally TFC officials thought that had embezzled money 

from both the TFC a jents assigned „ a 
contractor of TFC. went on to explain at after an 
extensive review of the detailed facts of this case it was 


determined no clients funds were involved which in turn lowered 
TFC’s dispute from $125,000 to $52,165. 


b6 
In addition [ laayisea tac| ves either an b7C 


employee of TFC or under contract to TFC, therefore this matter 
could not be anything but a civil dispute. 


on 9/15/93, ЗАГ lattorne 


and confirmed that the — concerned commission Tees an a 


b6 
b7c 


phonically contacted 


set up meeting with to resolve this dispute. 
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: sl [оок possession of the tape and later entered 
it into evidence storage. 
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ANDERSON Кил, Омск 5, OsHINSKY, P.C. 


ATTORNEYS AND COUNSELLORS АТ LAW 


666 THIRD AVENUE 
NEW YORK, NEW YORK 10017 
(212) 850-0700 

FAX: (212) 850-0733 PHILADELPHIA 


MARTIN F. BRECKER NEWARK 


DIRECT LINE (212) 850-0736 
PALO ALTO 


AKOO-TOREN 
NEW YORK 


November 4, 1993 


DEL 


The Honorable Prudence Beatty Abram 
United States Bankruptcy Judge 
United States Bankruptcy Court 
Southern District of New York 

One Bowling Greeh, 6th Floor 
Chambers #631 

New York, New York 10004 


Re: In re Towers Financial Corporation, 
et a1。。 Case No. 93-B-41558 (PBA) 
ah v. Professional Business 
Brokers, Inc., et al., Adv. Pro. 

о. -a 


Dear Judge Abran: 


1 am responding to | hetter to Your 
Honor dated November 2, 1993. If the purpose of that letter is 
to facilitate the production of documents from Professional 
Business Brokers Inc. ("PBB"), its contents are academic because, 
as we have advised Trustees counsel informally, we have been 
gathering documents and are in the possession of certain recorás 
which we will produce to the Trustee shortly. 


Howevdr, despite the caption referencing the letter, 
its purpose appears to transcend discovery issues in the PBB 
adversary proceeding aná could involve efforts to prejudice the 
Court against the position of parties who are defendants in 
multiple litigations initiated by the Trustee. Consequently, we 
welcome a conference before Your Honor and the opportunity to 
"Set the record straight", 

In order for the Court to determine the accuracy of the 
Trustee’s allegations that "the actions of all parties associated 
with Steven Hoffenberg to delay and frustrate discovery have been 
consistent from the beginning of this case", and to determine 
whether these vàrious parties have acted improperly, we would 
respectfully ask the Court to consider the following facts and 
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documents in light of the specific allegatione made by Mr. 
— In nis Белі vs 


b7C 
1. Allegation - "The actions of all parties 
associated with Steven Hoffenberg to delay 
and frustrate discovery have been consistent 
from the beginning of this сазе", 


In fact, "parties associated with Steven Hoffenberg" 
have responded to over 15 separate discovery requests, have 
Produced thousands of pages of documents and not less than 6 
separate witnesses have appeared on 6 separate days to give their 
depositions which commenced in the middle of June. In the face 
of these facts, |the Trustee's allegation that these parties have 
consistently frustrated discovery from the beginning of the case 
Should be rejected as inaccurate. 


2. Allegation - "...specifically, in the 
adversary proceeding, none of the defendants 
have appeared for their depositions or 
produded documents although all of the 
pertinent due dates have passed". 


It is|true that the defendants in the captioned 
adversary proceeding have not appeared for depositions. However, 
in the face of the criminal investigations that, in certain 
pleadings filed|in this Court, the Trustee has alleged are 
ongoing, Mr. Hoffenberg's right to assert the Fifth Amendment is 
unquestionable.| I personally informed the Trustee's counsel on a 
number of occasions that Mr. Hoffenberg is the only 
representative known to me of the defendants, Hoffenberg Family 
Trust and PBB. I have also informed the Trustee that we would 
stipulate or file a pleading acknowledging that, based on tbe 
Fifth Amendment), Mr. Hoffenberg, if he appeared, would not answer 
any questions other than his name and address. Because a 
deposition is not conducted in front of a trier of fact, no 
purpose would be served by compelling Mr. Hoffenberg to sit in a | 
conference room for an entire day invoking the Fifth Amendment. 
This procedure can be utilized, should the Trustee desire, at 


trial. 

In another adv proceeding initiated by the 
Trustee agains we ргойцов 222001 at the Вэ 
insistence of the Trustee, despite his announced intention to bic 


invoke the Fifth Amendment, which he did repeatedly during a 
deposition which continued until the early afternoon. That waste 
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of time, in our (judgment, served no purpose and should not be 
repeated. 


Respecting documents, I have already indicated that we 
are about to produce documents for the corporate defendant, PBB. 
We have, however, refused to produce documents on behalf of 
Steven Hoffenberg in both his individual capacity and in his 
capacity as a trustee relying upon the Fifth Amendment privilege. 
3. Allegation - ===] a non-party га 
witness, has refused to appear or produce 
documents", 


has appeared for a deposition in another 


adversa initiated against him. I have described 

this SES the Court. We have declined to produce Mr. b6 
a second tine in the above-captioned lawsuit to repeat his b7C 

consistent invoking of the Fifth Amendment.  Respecting 


documents, not only has the privilege been asserted, but we have 
informed t tee and the Trustee I believe has acknowledged 
that Mr. records were retained by the Trustee when his 
employman a een terminated. Tha records sought by the 
Trustee may be in his possession.! 


4. Allegation — "Such privilege docs not 
permit a person not to appear for his 
deposition or to refuse to produce 
documents". 


mile it is true that the privilege does not excuse an 
appearance, we believe this is applicable to trial in a civil 
action. However, requiring lawyers and parties and witnesses to 
appear at a deposition to listen to a witness again and again 
invoke the Fifth Amendment appears to be unreasonable, 
inefficient and a waste of money. We do not agree that the 
production of documents by an individual has no protection under 
the Fifth Amendment and this explains our failure to produce 
documents for individual defendants. 


1. The Trustee has informally advised me that these records may 
have been turned over to the United States Attorney. Despite my 
request, the Trustee has never confirmed that fact. Enclosed 


with this letter is ing served and filed in which we set 
forth the basis for failure ta appear in the above- Be 


captioned lawsuit. b7c 


NY1-19583 


$004 10136228 12019811 0; шин WW00:0I 18-00-11 вэс 
| 


ANDERSON KILL OLICK & Ознимаку 


` - 
yo | © 0 


The Honorahla — Beatty Abran 
November 4, 1993 
Page 4 | 


5. alle ation — who is b6 
as refused to b7C 
pear on endment grounds". 


This drie ation is completely accurate. However, just 
as in the case ef and Hoffenbarg, given the allegations 
surrounding the |Towers case, invoking of a constitutional right 
by a person closely associated with Steven Hoffenberg does not 
constitute actions to frustrate discovery, but constitutes the 
Proper assertion of a constitutional right. 


1 
6, Allegation — "We were informed that some 
of thé defendants would not he appearing 
because of their intention to take the Fifth 
Amendhent". 


This Allegation is accurate and, as previously stated, 
certainly does not constitute any impropriety requiring a 
discovery conference. 


7. Allegation - "Others failed to show up, 
[at а deposition] once with only 2 hours 
notice because of a unilateral moratorium 
placed on discovery in those proceedings by 
the defendants." 


Persons and entities represented by this law firm have 
never defaulted| in appearing at depositions. The allegation that 
persons "failed to show up" is inaccurate and insupportable. The 
allegation that! a deposition was cancelled "with only 2 hours 
notice . . ." disturbs me even more. Making that allegation 
manifests an intentional effort to distort the facts and mislead 


the court. | 
is statement refers to a scheduled deposition of 
— iS the NHR and Bayview adversary proceedings (the 
ursing Home Litigations"). On September 29, 1993 I met with 
レー eland the Trustee to discuss settling the NHR and b6 
ayview Litigations, We acknowledged that there were substantial b7C 


discovery requests outstanding propounded by each side and while 
no agreement was made to adjourn the dates for discovery, we did 
discuss that both sides^ discovery would be deferred if 
constructive progress was made respecting a settlement. On 
October 5, 1993 I delivered a letter to| | containing a 
settlement proposal and a proposal for a temporary Suspension of 


diecovery during which the terms proposed would be implemented. 
That letter was preceded and followed by a series of telephone 
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conferences I had — [respecting the proposal. b6 
During those conversations, I told him that since I had agreed to b7C 
a further continuance of the trial of the motion for a 
preliminary injunction, with the stay sought by the Trustee 
remaining in place pending the adjournment, there was no need to 
conduct discovcry at this time and our efforts should be 
concentrated on settlement. The October 5 letter was followed by 
a series of telephone calls from me to all of which 
remained unanswered until he finally telephoned to acknowledge 
that the Trustee was agreeable to a suspension of discovery 
(acknowledged in his November 2 letter to the Court). 
| 


The allegation that a witness gave only 2 hours notice 
to cancel a deposition refers to a deposition scheduled of | 
in the Nursing Home Litigations. The afternoon b6 
] spoke by b7C 
in 


prior to that 
telephone wi 
which conversation they discussed certain discovery issues and 

stated|that she intended to go forward with the 

the next day. After a discussion with me, Ms. 

responded that this was inconsistent with our 


understanding of the status of discovery in the Nursing Home 

Litigations. spoke again win pe 
late in the afternoon or early evening on the day before the b7C 
schedu si and advised her that, due to our 


understanding that a suspension of discovery was in place, Mr. 
С ‘| would not appear for a deposition the following day. 


Despite all of the foregoing, a discovery conference is 
appropriate to protect defendants and witnesses from harassment 
and legal expense of dealing with the Trustee's abuse of the 
discovery process, For example: 


(1) Despite Your Honor’s decision denying Hoffenberg 
and PBB's motion for a 2004 exanination, made on notice to the 
Trustee pursuant to Local Rule 46, on the basis that there was 
litigation pending between the parties, the Trustee, in violation 
of Local Rule 46, issued and served with a b6 


subpoena dated October 28, 1993 on Friday night a at b7C 
his home to take his deposition under Rule 2004. is a 
defendant in an adversary proceeding initiated by е. 


The issuance of this subpoena is in derogation of the rule of 

this case established by Your Honor’s decision, violates Local 

Rule 46, is without foundation in law and is purposeless given 
[— — — — — invoking of the Fifth Amendment. Why are the 


te's assets being utilized in such à vaste of time and why is 
being put to the task of responding? 
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(2) zd Trustea initiated an adversary proceeding 
against Steven Hoffenberg and for the turnover of be 
automobiles. These automobiles had already been returned as was bie 


demanded in the Complaint long before initiation of the lawsuit. 
We pointed all of this out to the Trustee and the complaint was 


b6 . 
Gris 


(3) demanded, in writing, that Mr. 
or Diversified Credit Corp. pay the cost of the 
Stenographer's fee for attending a deposition which she was 
notified a day before would not take place. 


(4) After my settlement proposal regarding the Nursing 
Home Litigations; and my communicating a willingness to continue 
the stay in place without the trial that was scheduled on October 
26, 1993, the Trüstee served notices to take depositions of 3 
witnesses on October 8, 1993 to prepare for a trial that was not 
going forward. Indeed, from the Trustee's standpoint why should 
that trial go forward when I consented, at least until the next 
hearing, to the relief that he sought. 


(5) Fihally, the Trustee neglects to advise the Court 
that in the above-captioned lawsuit in which he seeks a discovery 


conference, the Trustee has refused to produce documents or 
appear for a duly scheduled deposition. 


b6 


fi 
Г] martin Р. ‘Brecker \ 
En 
сс: Esq. (via telecopier) 
(via telecopier) 
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